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Section 1. Section 124.401, subsection 5, Code 2001, is
anended by adding the foll ow ng new unnunber ed paragraph:

NEW UNNUMBERED PARAGRAPH. It is lawful for a person to
know ngly or intentionally possess, acquire, manufacture,
transfer, or transport marijuana if the possession,
acqui sition, manufacture, transfer, or transport is in
accordance with the provisions of chapter 124D.

Sec. 2. NEWSECTION. 124D.1 FI NDI NGS.

The general assenbly finds the follow ng regarding
mar i j uana:

1. Modern nedical research has di scovered a beneficial use
for marijuana in treating or alleviating the pain or other
synptons associated with certain debilitating nedical
condi tions, as found by the national acadeny of sciences’
institute of nedicine in March 1999.

2. |t would be preferable for the federal governnent to
permt marijuana to be prescribed by physicians and to be
di spensed at pharmaci es. However, the general assenbly finds
that the federal governnent has given no indication that it
wi || change federal policy with regard to nedical use of
marij uana, as evidenced by the federal governnent's reluctance
to all ow even the federal food and drug adm ni strati on-
approved clinical trials to nove forward.

3. According to the United States sentencing conm ssion
and the federal bureau of investigation, nore than ninety-nine
out of every one hundred marijuana arrests are nmade under
state law, rather than under federal |aw. Consequently, the
general assenbly finds that changing state law will have the
practical effect of protecting fromarrest the vast majority
of persons with a serious illness who have a nedical need to
use marij uana.

4. Although federal |aw expressly prohibits the use of
marij uana, the general assenbly recognizes that the | aws of
Al aska, California, Colorado, Hawaii, Maine, Nevada, O egon,
and Washi ngton permt the nedical use and cultivation of
marijuana. The general assenbly intends to join in this
effort for the health and welfare of Iowa citizens. However,

t he general assenbly does not intend to nake marijuana | egally
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4 avail able for other than nedi cal purposes.

5 5. The state is not required to enforce federal |aw or to
6 prosecute people for engaging in activities prohibited by

7 federal law. Therefore, conpliance with this chapter does not
8 put the state in violation of federal |aw.

9 6. State |law should nake a distinction between the nedical
10 and nonnedi cal use of marijuana. Hence, the purpose of this
11 chapter is to ensure that physicians are not penalized for

12 discussing nmarijuana as a treatnment option with their

13 seriously ill patients, and persons with a serious illness who
14 engage in the nedical use of marijuana upon their physicians'
15 advice are not arrested and incarcerated for using nmarijuana
16 for nedical purposes.

17 Sec. 3. NEWSECTION. 124D.2 DEFI N TI ONS.

18 For the purposes of this chapter, unless the context

19 otherw se requires:

20 1. "Adequate supply” nmeans an anount of marijuana

21 collectively possessed between the qualifying patient and the
22 qualifying patient's primary caregivers that is not nore than
23 i s reasonably necessary to ensure the uninterrupted

24 availability of marijuana for the purpose of alleviating the
25 synptons or effects of a qualifying patient's debilitating
medi cal condition.

27 2. "Debilitating nedical condition" neans any of the

28 fol | ow ng:

29 a. Cancer, glaucoma, positive status for the human

30 i nmunodefi ciency virus, acquired i nmune deficiency syndrone,
31 or the treatnent of these conditions.

32 b. A chronic or debilitating disease or nedical condition
33 or treatnent for the disease or condition that produces one or
34 nore of the follow ng: cachexia or wasting syndrone; severe
35 pain; severe nausea; seizures, including those characteristic
of epilepsy; or severe and persistent nuscle spasns, including
but not limted to those characteristic of nultiple sclerosis
or Crohn's disease.

c. Any other nedical condition or treatnent of the
condi ti on approved by the departnent and listed in rule
adopted by the departnent for this purpose under section
124D. 6.

3. "Departnent” neans the |lowa departnment of public
heal t h.

4. "Marijuana" neans the sane as defined in section
124.101.
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5. "Medical use" neans the acquisition, possession,
cultivation, use, transfer, or transportation of narijuana or
paraphernalia relating to the adm nistration of marijuana to
alleviate the synptons or effects of a qualifying patient's
debilitating nedical condition. For purposes of this
par agraph, "transfer” neans the transfer of marijuana and what
woul d ot herwi se be drug paraphernalia between a primry
caregiver and a qualifying patient.

6. "Peace officer" means the sane as defined in section
801. 4.

7. "Physician" neans a person who is licensed by the state
board of nedical exam ners to practice nedicine and surgery or
osteopat hic nmedi cine and surgery and is authorized to
prescribe drugs, controll ed substances, and nedi cal devices.

8. "Primary caregiver" neans an adult person who has
agreed to undertake responsibility for managi ng the well -being
of a qualifying patient wwth respect to the nedical use of

mari j uana.
9. "Qualifying patient"” neans a person who has been
determ ned by a physician to have a debilitating nedical

condi tion.

10. "Witten certification” nmeans a certified copy of a
statenment contained in the qualifying patient's nedical
records or a statenent signed by a physician, stating that in
t he physician's professional opinion, after having conpleted a
full assessnent of the qualifying patient's nedical history
and current nedical condition nmade in the course of a bona
fide physician-patient relationship, the qualifying patient
has a debilitating nedical condition and the potenti al
benefits of the nedical use of marijuana would |ikely outweigh
the health risks for the qualifying patient.

Sec. 4. NEWSECTION. 124D.3 EXEMPTI ON FROM CRI M NAL AND
Cl VIL PENALTI ES FOR THE MEDI CAL USE OF MARI JUANA.

1. A qualifying patient who has in the qualifying
patient's possession a witten certification shall not be
subject to arrest, prosecution, or penalty in any manner for
the qualifying patient's use or possession of nmarijuana for
medi cal purposes, provided however that the quantity of
mari j uana possessed does not exceed an adequate supply.

2. Subsection 1 does not apply to a qualifying patient who
is | ess than ei ghteen years of age, unless both of the
foll ow ng conditions apply:

a. The qualifying patient's physician has expl ai ned the
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potential risks and benefits of the nedical use of narijuana
to the qualifying patient and to the qualifying patient's
parent, guardian, or custodian.

b. The qualifying patient's parent, guardian, or custodi an
consents in witing to all of the foll ow ng:

(1) To allow the qualifying patient's nedical use of
mari j uana.

(2) To serve as the qualifying patient's prinary
caregi ver.

(3) To control the acquisition of the marijuana, the
dosage, and the frequency of the nmedical use of marijuana by

the qualifying patient.

3. Wen the acquisition, possession, cultivation,
transportation, or admnistration of marijuana by a qualifying
patient is not practicable, the |legal protections established
by this chapter for a qualifying patient shall extend to the
qualifying patient's primary caregiver, provided that the
primary caregiver's actions are necessary for the qualifying
patient's nedical use of marijuana.

4. A physician shall not be subject to arrest or
prosecution, penalized in any nmanner, or denied any right or
privilege for providing witten certification for the nedical
use of marijuana by a qualifying patient.

5. If a person possesses or uses, manufacturers, acquires,
transfers, or transports marijuana in accordance with this
chapter, any interest in property that is possessed, owned, or
used by that person in connection with the nedical use of
marijuana, or any acts incidental to such use, the property
i nterest shall not be harned, neglected, injured, or destroyed
while in the possession of a peace officer. However, a peace
officer seizing a live marijuana plant as evidence shall not
be responsible for the care and mai nt enance of the plant. Any
such property interest shall not be forfeited under any
provi sion of state or local law providing for the forfeiture
of property unless the property interest is forfeited as part
of a sentence inposed after conviction of a crimnal offense
or inposed after a trial or entry of a plea of guilty to a
crimnal offense unrelated to the nedical use of narijuana or
for the use of marijuana not protected under this chapter.
Mari j uana, marijuana drug paraphernalia, or other property
seized froma qualifying patient or primary caregiver in
connection with the clainmed nedical use of marijuana shall be
returned i mredi ately upon the determ nation by a court or
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prosecutor that the qualifying patient or prinmary caregiver is
entitled to the protections of this chapter, as may be

evi denced by a decision not to prosecute, the dism ssal of
charges, or an acquittal.

6. A person shall not be subject to arrest or prosecution
for "constructive possession”, "conspiracy", or any other
offense related to the use or possession of marijuana for
sinply being in the presence or vicinity of the nedical use of
marijuana as permtted under this chapter.

Sec. 5. NEWSECTION. 124D. 4 PROH BI TI ONS, RESTRI CTI ONS,
AND LI M TATI ONS REGARDI NG THE MEDI CAL USE OF MARI JUANA.

1. The authorization for the nedical use of narijuana
under this chapter is not applicable to any of the foll ow ng:

a. The nedical use of marijuana that endangers the health
or well-being of another person, including but not limted to
driving or operating heavy machi nery while under the influence
of marij uana.

b. The snoking of marijuana in any of the foll ow ng
| ocati ons:

(1) A school bus, public bus, or other public vehicle for
rent or hire.

(2) The place of a person's enpl oynent.

(3) School grounds.

(4) A correctional facility.

(5 A public park, public beach, public recreation center,
or youth center.

c. The use or possession of marijuana by a qualifying
patient or primary caregiver, for purposes other than nedi cal
use permtted by this chapter.

2. An insurance conpany is not required to cover the costs
associ ated with nedical use of narijuana.

3. A person who makes a fraudul ent representation to a
peace officer of any fact or circunstance relating to the
nmedi cal use of marijuana to avoid arrest or prosecution
commts a sinple msdeneanor. This penalty shall be in
addition to any other penalty that may apply to the nonnedi cal
use of marijuana.

Sec. 6. NEWSECTION. 124D.5 ESTABLI SHI NG A DEFENSE FOR
QUALI FI ED PATI ENTS AND PRI MARY CAREG VERS.

A qualifying patient and a qualifying patient's primry
caregiver may assert the nedical use of nmarijuana as a defense
to any prosecution involving marijuana, and the defense shall
be presuned valid where the evidence shows that both of the

http://www.legis.state.ia.us/cgi-bin/Legislation/Fil...ocs/GA/79GA/Legislation/HF/00600/HF00658/010320.html (5 of 8) [1/20/2002 9:42:28 AM]



HF 658

\l

000 0MOMOMOMOMNNNNNNNNNSNSNSNSNSNSNSNSNSNSNSNSNSNSNSNSNSNNNNNNNANA

©CoO~NOOTPA, WN P

follow ng are applicabl e:

1. The person's nedical records contain a statenent, or a
physi ci an has signed a statenent that, in the physician's
pr of essi onal opinion, after having conpleted a full assessnent
of the person's nedical history and current nedical condition
made in the course of a bona fide physician-patient
rel ationship, that the person is a qualified patient for which
t he potential benefits of the nedical use of marijuana woul d
| i kely outweigh the health risks for the person.

2. The person and the person's primary caregiver were
collectively in possession of a quantity of marijuana that
does not exceed an adequate supply.

Sec. 7. NEWSECTION. 124D.6 RULES.

The departnent shall adopt rul es regarding the nmanner by
whi ch the departnment will add additional debilitating nedical
conditions to those listed in this chapter under the
definition of "debilitating nedical condition"” in section
124D. 2. Any debilitating nmedical condition added by rule
shal |l be consistent with the serious nature of the conditions
listed in the definition.

The departnent shall hold a public hearing in considering a
petition. Wthin one hundred ei ghty days of receiving the
petition and after the public hearing the departnent shall
approve or deny the petition. The departnent's approval or
denial of the petition shall be considered final agency action
and is subject to judicial review in accordance with chapter
17A.

Sec. 8. Section 453B.6, Code 2001, is anended by addi ng
t he foll ow ng new unnunber ed paragr aph:

NEW UNNUMBERED PARAGRAPH. A person who possesses nmarij uana
for medical use in accordance with chapter 124D is in | awf ul
possession of a taxable substance and is not subject to the
requi rements of this chapter.

Sec. 9. EMERGENCY RULES. The Iowa departnent of public
heal th shall adopt the rules required under section 124D. 6 as
enacted by this Act within ninety days of the effective date
of this Act. The departnent may adopt energency rul es under
section 17A. 4, subsection 2, and section 17A. 5, subsection 2,
paragraph "b", to inplenent the provisions of this section and
the rules shall be effective imediately upon filing unless a
| ater date is specified in the rules. Any rules adopted in
accordance with this section shall also be published as a
notice of intended action as provided in section 17A 4.
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Sec. 10. EFFECTIVE DATE. This Act, being deened of

| mredi ate i nportance, takes effect upon enactnent.
EXPLANATI ON

This bill establishes new Code chapter 124D, relating to
t he possession or use of marijuana for nedical purposes, and
provi des exenptions fromcertain crimnal and civil penalties
associated with the possession or use of marijuana.

Code section 124.401, relating to prohibited acts involving
control |l ed substances, is anended to provide that it is | awf ul
to knowi ngly possess marijuana or narijuana drug paraphernalia
i f the possession is in accordance with the provisions of the
bill.

New Code section 124D.1 provides | egislative findings
relating to the use of marijuana for nedical purposes.

New Code section 124D. 2 provi des definitions of the

followng terns: "adequate supply”, "debilitating nedical
condition”, "departnent”, "marijuana", "nedical use", "peace
of ficer", "physician", "primary caregiver"”, "qualifying
patient”, and "witten certification". The debilitating

medi cal conditions include cancer, glaucoma, chronic di seases
t hat produce certain synptons, or other nedical conditions
adopted in rules.

New Code section 124D. 3 provides that a qualifying patient
with a debilitating nedical condition who possesses a witten
certification froma physician is not subject to arrest or
prosecution for the use or possession of marijuana for nedical
pur poses, provided the quantity possessed does not exceed an
adequate supply as defined in the bill. The sane | egal
protections apply to a mnor with a debilitating nedical
condition for whomthe requirenents for informed consent by
the mnor's parent, guardian, or custodi an have been net. In
addition, the legal protections apply to a qualifying
patient's primary caregiver if various actions by the patient
are not practicable and the caregiver's actions are necessary
for the patient's nedical use of marijuana. A physician is
not subject to arrest, prosecution, or penalty for providing a
witten certification for a qualifying patient's nedi cal use
of marij uana.

Property interests related to the nedical use of marijuana
are also protected. Oher persons are not subject to arrest
for merely being in the presence or vicinity of the nedical
use of marijuana.

New Code section 124D. 4 provi des prohibitions,
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restrictions, and limtations regardi ng the nedical use of
marijuana, including use that endangers the health or well -
bei ng of anot her person, snoking nmarijuana in various places,
or use of marijuana for purposes other than nedical use. A
person who fraudulently m srepresents to a peace officer the
use of marijuana as nedical use conmmts a sinple m sdeneanor.

New Code section 124D.5 authori zes a person, who is either
a qualified patient, or the patient's primry caregiver, to
assert the nedical use of marijuana as a defense in any
prosecution involving marijuana, and the defense is to be
presunmed valid if conditions specified in the bill are
appl i cabl e.

New Code section 124D.6 directs the | owa departnent of
public health to adopt rules outlining how a person my
petition for a debilitating condition to be included with
t hose eligible for the nedical use of marijuana. The bil
directs that the departnent hold a public hearing and issue a
decision on the petition. The agency action approving or
denying the petition is a final agency action and is subject
to judicial review in accordance with Code chapter 17A, the
| owa adm ni strative procedure Act. The bill requires the
departnment to adopt rules for the petition process within 90
days of the bill's effective date and authorizes using
ener gency procedures in the rul emaki ng process.

Code section 453B.6, relating to tax stanps for controlled
substances, is anended to specify that possession in

accordance with the bill is |awful possession and a tax stanp
IS not required.
The bill takes effect upon enactnent.
LSB 2010HH 79
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