IN THE UN TED STATES COURT OG- APPEALS
FOR THE NNTH A RQU T

UN TED STATES O AMERI CA,

Plaintiff-Appellant,
Nos. 00-16411

V. 98- 16950
98-17044
QAKLAND CANNABI S BUYERS 98- 17137

COCPERATI VE and JEFFREY JONES,

Def endant s - Appel | ees .

CPPCSl TION OF THE UN TED STATES TO DEFENDANTS
MOT1T ON FCR LEAVE TO FI LE SUPPLEMENTAL BRI EF
ON RENMAND FROM THE UN TED STATES SUPREME COURT

The defendants seek |eave to file a brief addressing issues
that this Court has no occasion to address at this juncture. As
we explain below, their Mtion for Leave to File Suppl enental
Brief should be denied. Instead, the appeals in Nos. 98-16950,
98-17044, and 98-17137 should be dism ssed, and No. 00-16411
shoul d be remanded to the district court for further proceedi ngs
consistent with the Suprene Court's decision in United States v.
(akl and Cannabi s Buyers' Coop., 121 S. C. 1711 (2001).

1. Contrary to defendants' suggestion, Appeal Nos. 98-16950
and 17044 are no longer before this GCourt. This Court previously
held that it lacked jurisdiction over those appeals, which
chal l enged the denial of a notion to dismss (No. 98-17044) and a
contenpt order that was subsequently purged (98-16950) . United
States v. (Qakland Cannabi s Buyers' Cooperative, 190 F.3d 1109,
1111-13 (S9th Gr. 1999) , rev'd and renmanded on ot her grounds, 121




S . 1711 (2001). .Eefendants never sought rehearing or
petitioned for certiorari fromthe Court's holding that it |acked
jurisdiction of these appeals. Accordingly, those appeals are no
| onger before the Court and should be di sm ssed.

2. The Suprene Court reversed only this Court's decision as
to appeal No. 98-17137, the only appeal over which the Court
exercised jurisdiction. That appeal challenged the district
court's denial of defendants' notion to nodify the prelimnary
I njunction, which prohibited them from nanufacturing or
distributing marijuana, to permt the distribution of nmarijuana
in cases of "nedical necessity." See United States v. Qakland
Cannabi s Buyers' Coop., 532 U.S. 483, 121 S. C. 1711 (2001).

The Suprene Court held that there is no nedical necessity.
exception to the Control |l ed Substances Act, and that it was error
"to instruct the Dstrict Court on renand to consider 'the
criteria for a medical necessity exenption, and, should it nodify
the injunction, to set forth those criteria in the nodification
order.. Id. at 1722. The Supreme Court remanded the case "for
further proceedings consistent with this opinion." [bid..

3. Before the Suprene Court granted certiorari in Qakland
Cannabi s, the defendants successfully renewed their notion to
nodify the prelimnary injunction in district court. The
district court nodified the injunction on July 17, 2000 to exenpt

fromits prohibition the distribution of marijuana in cases of



nmedi cal necessity, relying upon this Court's previous instruction
that medical necessity was a "legally cogni zabl e defense."

(akl and CGannabis, 190 F.3d at 1114. See al so Gakl and Cannabi s,

121 S . at 1716-17 & n.2. The governnent appealed this
anended prelimnary injunction order (Appeal No. 00-16411), and
the Suprene Court granted the governnent's notion to stay the
district court's anmended prelimnary injunction order pending its
di sposition of the governnent's petition for certiorari. (akland
Cannabis, 121 S. Q. at 1717 n.2; see also 530 U S 1298 (2000).
O Decenber 12, 2000, after the Suprene Court granted certiorari,
this Court vacated oral argunent in No. 00-16411 pending the
Suprene Court's decision in Qakland Cannabi s.

4. Thus, the only appeal s pending before this Court are No.

98-17137 (appeal of district court's denial of notion to nodify
prelimnary injunction) and No. 00-16411 (appeal of district
court's nodification of prelimnary injunction). The issue that
both of these appeal s presented, whether defendants were entitled
to anodification of the prelimnary injunction on the basis of a
potential "nedical necessity" defense, has now been resol ved.
The Suprene Court has unaninously held that "nedical necessity is
not a defense to manufacturing and distributing marijuana." 121
S Q. at 1719, 1722.

5. The appeal in No. 98-17137 has been concluded. The

Suprene Court has held that this Court erred in reversing the



district court's denial of defendants' original notion to nodify
the injunction. This Qourt therefore should dismss No. 98-
17137.

6. Appeal No. 00-16411 is still pending before this Court.
The Court vacated oral argunent pending the Suprene Court's
decision. The Supreme Court's decision is in full accord with
the United States' argument in No. 00-16411 that neither nedical
necessity nor equitable discretion justified the district court's
nmodi fication of the injunction. W therefore respectfully
suggest that this Court vacate the district court's July 17, 2000
order nodifying its injunction, and renand to the district court
for further proceedi ngs consistent with the Suprene Court's
deci si on.

7. Defendants suggest that this Gourt should address
constitutional argunents that they presented in the Suprene Court
to support their contention that the Controlled Substances Act
shoul d be construed to include a nmedical necessity defense. This
argurent is without nerit.

a. The Suprene Court saw no need to reach these issues,
because the constitutional avoi dance doctrine "has no application
in the absence of statutory anbiguity.” 121 S. Q. at 1719. The
Suprene Court declined to otherw se opine on the
constitutionality of the Controlled Substances Act because no

constitutional challenge to the statute had been present ed.
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Ibid, (declining to address constitutional clainms not addressed
by the court of appeals "in the first instance").

b. There is likewise no challenge to the constitutionality
of the Controlled Substances Act before this Court. A though
defendants initially asserted in district court that QCongress
| acked the authority to regulate their intrastate distribution of
marij uana under the Commerce d ause and that an injunction woul d
violate their substantive due process rights, the district court
rejected these argunents in issuing its initial prelimnary
i njunction, which defendants never appeal ed. See United States
v. Cannabis Cultivators Aub, 5 F. Supp. 2d 1086 (ND Cal.
1998). Defendants also did not raise these constitutional
argunents in their appeal of the district court's initial refusa
to nodify the prelimnary injunction. See Appellants' ening
Br. in Appeal No. 98-16950 (consolidated with No. 98-17137 for
briefing) at 46-48.

c. Defendants did contend, in their Answering Brief in
Appeal No. 00-16411 (the governnent's appeal of the district
court's July 17, 2000 amended prelimnary injunction order
recogni zing a nedical necessity defense), that the district
court's prelimnary injunction would violate certain
constitutional provisions if allowed to stand w thout an
exception for nedical necessity. To the extent that defendants

were making a constitutional avoi dance argunent, of course, that



argunment has been definitively rejected by the Suprene Court.

Gakl and Cannabis, 121 S . at 1719. To the extent defendants

were raising a constitutional challenge to the unnodified
Injunction, that challenge was, and is, premature. Defendants do
not contend that the district court order currently on appeal

(the amended prelimnary injunction recognizing a nedi cal
necessity defense) presents any constitutional issues. Rather,
defendants anticipate that, once the district court has the
opportunity to reconsider its order in light of the Suprene

Court's decision in Gakland Cannabis, it wll issue an order that

wi Il present asserted constitutional concerns. This Court should
consider these issues if and when they are presented by an order
of the district court that is appealed in the usual course. It
need not reach out to decide those issues now.

d. In any event, defendants raised only one of their
constitutional arguments, the substantive due process argunent,
before the district court in seeking to have the injunction
nodi fied on renand fromthis Court. See Dist. C. Docket No.
235. Most notably, they did not invoke the Commerce O ause, upon
whi ch they place such heavy reliance now. The district court,
noreover, did not nodify the injunction on constitutional
grounds; it nodified the injunction based on its reading of this
Court's deci sion concerning nedi cal necessity in Qakl and

Cannabis. See Excerpts of Record in No. 00-16411 at 41-42.



8. Fnally, we note that the constitutional argunents
rai sed by defendants are without nerit and have al ready been
rejected by this Court. See, e.g., United States v. Tisor, 96
F.3d 370, 373-75 (9th Gr. 1996) (upholding Controlled Substances
Act fromchal | enge under the Comrerce O ause), cert, denied, 519
US 1140 (1997); Carnohan v. United States. 616 F.2d 1120 (Sth
Gr. 1980) ("[c]onstitutional rights of privacy and persona
liberty do not give individuals the right to obtain laetrile free
of the lawful exercise of governnent police power"); Schowengerdt.
v. United States, 944 F.2d 483, 490 (9th Gr. 1991) (the Ninth
Anendnent "has not been interpreted as independently securing any
constitutional rights for purposes of naking out a constitutional
violation"), cert, denied. 503 U S. 951 (1992).

9. In the event that the Court neverthel ess concl udes that
briefing is appropriate, the United States respectful ly requests
that its answering brief be due thirty days fromthe date the

Gourt rules on the pending notion.



CONCLUSI ON

For the reasons previously stated, this Court should deny
defendants' Mtion for Leave to File Supplenental Brief. It
shoul d al so di smss Appeal Nos. 98-16950, 98-17044, and 98-17137,
and vacate the district court order at issue in Appeal No. O00-

16411, and remand for further proceedings consistent with the

Suprene Court's decision in Qakl and Cannabi s.

Respectful ly submtted,

VERK B, STERN
(202) 514- 5089
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MARTI N
(202) 514- 5377

Attorneys, Appellate Staff.
Avil Dvision, Room 9108
Departnment of Justice,
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Cct ober 26, 2001
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