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or one and a half years, tenants in an apartment
building on Manhattan’s Lower East Side complained
repeatedly to the police about members of afamily
conducting illegal drug salesfrom their apartment. Po-
lice arrested the tenant, awoman living with her four
children aged 15 to 21, for possession of heroin and
narcotics paraphernalia. Police testified that they ob-
served a handgun and 21 glassine envel opes of

Highlights

Drug dealing in urban apartment buildings
disrupts the lives of law-abiding tenants and
ties up criminal justice system resources. In
the past, arresting and prosecuting drug traf-
fickers have not brought much relief since
tenants' fear of testifying led to failure to
convict traffickers or other drug traffickers
quickly replaced those who were sent to jail.

In 1987 Manhattan District Attorney Robert
M. Morgenthau heard about an unusual case
in which drug dealersin an apartment build-
ing were evicted on the basis of the Rea
Property Actionsand ProceedingsLaw. Based
onthiscase, hecreated theNarcoticsEviction
Program—aprogram that systematically uses
thiscivil statute to remove drug dealers from
residential and commercial buildings.

Between June 1988 and August 1994, the
programevicted drug dealersfrom 2,005 apart-
ments and retail stores. The program’s suc-
cess stems from the following characteristics
of the program and its operations:

B Witnesses can give the police anonymous
tips about drug dealing without having to
testify in court. As a result, witnesses have
usually not been afraid to provide evidence.

B Although the district attorney can under-
take an eviction proceeding if necessary, the
program gives landlords a strong incentive to
take action themselves because it furnishes
them with police laboratory analyses and
search and seizurereports. It also arrangesfor
police witnesses to appear at civil trial and
provides a staff attorney or paralegal to assist
the landlord’ s attorney.

B Because the proceedings are civil, not
criminal, the judge may authorize an eviction
based on a preponderance of evidence that
drug dealing is occurring. No arrest is neces-
sary to meet this standard of proof—just evi-
denceof anillegal drugbusiness. Thesummary
nature of the court proceeding means that
trials are rarely delayed or postponed and
typicaly last only 15 minutes to an hour.

B In most cases, the Manhattan drug dealers
have not been official tenants but have used
rented premises for drug trafficking with the
leaseholders’ consent. Under the Narcotics
Eviction program, the leaseholder can still be
evicted if the evidence shows he or she knew
that an illegal business was being conducted
from the apartment.

heroin “cascading” out the apartment win-
dow. Inside her apartment, police seized
an electronic currency counting machine,
2 triple beam scales, a bullet-proof vest,
20 to 30 pairs of sneakers (used by drug
runners), aflare gun, 2 walkie-talkies, and
nearly $23,000 in cash. Y et the family
continued to use the apartment as a base
for selling drugs.

Eventually, the Manhattan District
Attorney’s Narcotics Eviction Program
petitioned the court to evict the tenant un-
der the authority of the Real Property Ac-
tions and Proceedings Law, a State civil
statute. The tenant argued that she should
not be evicted because police did not find
any drugs or evidence of drug salesin her
apartment. Judge Peter Tom, however, au-
thorized the eviction because the civil
statute does not require the district attor-
ney to prove that the tenant committed a
specific crime. The district attorney only
has to present evidence warranting the
conclusion that the premises are being
used for an illegal business. The family
was evicted from the apartment after trial,
and the landlord re-rented the unit to an-
other tenant who left his neighborsin
peace.

In many towns and cities, drug dealing in
apartment buildings is amajor problem
that not only disrupts the lives of law-
abiding tenants but also ties up criminal
justice system resources. Arresting and
prosecuting drug traffickers in these
apartment buildings often fail to solve the
problem because the crime cannot be
proved beyond a reasonable doubt. Even
if drug dedlers are convicted and jailed,
the process may take over ayear. Because
they are often not the tenant of record,
they may be quickly replaced by other
drug traffickers. However, asthe vignette
aboveillustrates, using a civil, rather than

2 National I nstitute of Justice



B PROGRAM FOcus | N

criminal, statute, the Manhattan District
Attorney’s Narcotics Eviction Program
can permanently rid apartment buildings
of drug dealers.

For years, police officers arrested drug
dealers only to watch them return or be
replaced in the apartment almost immedi-
ately. Now they can remove drug dealers
for good.

How the Program
Works

The eviction process involves three prin-
cipal steps: screening the case, notifying
the landlord and tenant, and going to
court (see figure 1). The program asks the
landlord to begin eviction proceedings
against tenants who are using or allowing
others to use their apartment to sell drugs.
If the landlord refuses to act, the district

attorney’ s office has the authority under
the Real Property Actions and Proceed-
ings Law to initiate eviction proceedings
in court as though it were the owner or
landlord of the premises (see “ Statutory
Basisfor Eviction,” page 4).

Screening cases car efully. The Narcotics
Eviction Program learns about most cases
by reviewing every search warrant that
the police in Manhattan execute for sus-
pected narcotics offenses. The program
also obtains referrals directly from the po-
lice department, individual residents, ten-
ant organizations, and landlords and their
attorneys.

Typically, the drugs seized must weigh at
least an eighth of an ounce—afelony
level weight in New Y ork. According to
Gary J. Galperin, the Assistant District
Attorney who runs the program, “We con-

sider pursuing a case if we find that drugs
were seized from aresidential or commer-
cial unit, and the police records reveal
evidence consistent with the operation of
adrug business. The Real Property Ac-
tions and Proceedings Law does not au-
thorize government action for illegal
personal drug use.”

Even if the police do not recover any
drugs, the program may still bring civil
action if there is other convincing evi-
dence that the premises are being used in
connection with a narcotics operation.
Such evidence may include materials for
processing and packaging drugs or
records of drug transactions.

During the early years of the program, the
district attorney was criticized when the
program tried to evict tenants whom the
public and the tenants' attorneys regarded
asinnocent victims, that is, people who

Case Screening

Figure 1. The program processes cases in three stages.

« review of search
warrants

possible case [ case screened

|| rejected or
referred

« referrals from

police identified

« referrals from
community

'I accepted

Notification

landlord

landlord informed

phone agrees to

contact [ cooperate

l{  with landlord
by p?e%er and landlord agrees to
or landlord’s I cooperate
attorney [« landlord landlord
refuses to = sent second
cooperate letter

landiord's i landlord
iﬁg}rm% refuses to
by letter cooperate

tenant and
landlord
notified
of court
hearing

Court Proceedings

eviction
|| ordered

initial court |
hearing held

=

tenant case settled
vacates or
premises withdrawn

trial held

_case
dismissed

Program Focus 3



PROGRAM FOCUS

Statutory Basisfor Eviction

Section 715 of the New York State Real
Property Actions and Proceedings Law is
the legal basis for the District Attorney’s
Narcotics Eviction Program to evict ten-
antsfrom apartmentsor commercial spaces
where drug dealing is occurring. Thislaw
wasenactedin 1868to abate” bawdy house’

activity, and Section 715 was amended in
1947 toinclude“any illegal trade, business
or manufacture.” Pertinent sections state:

An owner or tenant...of any premises
within two hundred feet from
other...real property used or occupied
inwholeorinpart asabawdy house...or
for any illegal trade, business or
manufacture...,or any duly authorized
enforcement agency of the state or of
asubdivision thereof...may serve per-
sonally upon the owner or landlord of
the premises so used or occupied, or
upon hisagent, awritten noticerequir-
ing the owner or landlord to make an
application for theremoval of the per-
Son so using or occupying the same. If
theowner or landlord or hisagent does

not make such application within five
days thereafter; or, having made it,
does not in good faith diligently pros-
ecute it, the person, corporation or
enforcement agency giving the notice
may bring a proceeding under this
articlefor such removal asthough the
petitioner were the owner or landlord
of the premises.... Proof of theill re-
pute of the demised premises...or of
thoseresorting thereto shall constitute
presumptive evidence of the unlawful
use of the demised premises required
tobestatedinthepetitionfor removal.
Both the person in possession of the
property and the owner or landlord
shall be made respondents in the pro-
ceeding.

The statute covers other illegal businesses
besides drug dealing. The Narcotics Evic-
tion Program has used the law against
prostitution, gambling, weapons traffick-
ing, and other criminal operations. How-
ever, this report spotlights only the
program’ s principal focus—drug dealing.

From the L andlord’sPer spective

“Oneday,” accordingto Steven Green, the
owner of aManhattan apartment building,
“the DA called me and said there had been
adrug-related arrest on my property, and a
week later | got a form letter with all the
details telling me what would happen if |
failed to evict the tenants. Actually, | al-
ready suspected the tenant was dealing,
and the letter confirmed it. But | wasn’t
going to take any action because the
landlord-tenant courts are extremely pro-
tenant—youjust can’t get an evictionfor a
tenant who continues to pay the rent. But

the DA’ s letter made clear | could get the

deal ersout without al ot of timeand money.

“So | sent thematerial to my attorney, who
went to court. We went to a special court
that hears these cases quickly. And the
DA, not my attorney, made the arrange-
ments for the police officer to show up to
act as my witness.

“The dedler didn’t show up at the court
hearing, but he did stay in the apartment
until the very last minute—until the mar-
shal showed up—so he could continue
making money right up totheend. | had to
pay for my attorney’s time, for the mar-
shal, and for the new locks, but the whole
thing, fromthetimel gotthe DA’ sletter to
theeviction, lasted only from January 4 to
March 31. So it really worked out well.”

did not agree to—much less participate
in—drug dealing.

An example of thiswas a caseinvolving a
68-year-old woman and her two daugh-
ters. The landlord argued that although
the mother was not selling drugs herself,
she knew that her daughters were traffick-
ing and refused to stop them. The judge
ruled that the tenant may not have been
aware of the drug activity in view of her
advanced age, poor health, and apparent
lack of sophistication. In addition, the
drugs were sold in the early morning
hours, and they were never |eft in open
view of the mother. As aresult of these
considerations, the judge allowed the ten-
ant to remain on condition that her daugh-
ters not return to the apartment.

On other occasions, evictions have been
challenged because the targeted individual
was too old or too young, would become
homeless, or had lived in the apartment
for many years. Although these chal-
lenges have all been unsuccessful, the
program has been sensitive to these criti-
cisms, going so far asto help innocent
victims find other suitable housing.
Therefore, concerns about the eviction of
innocent victims are heard less frequently
today. According to Gary Galperin, “the
officeis careful to proceed only when the
participation, knowledge, or acquiescence
of every tenant isclear” in order to avoid
evicting blameless people or even subject-
ing them to alawsuit.

Indeed, the program has initiated eviction
proceedings in less than half of all the
cases it has screened—2,150 out of 5,305
cases to date (see figure 2). Asaresult,
tenants who have been sued have rarely
been able to refute the charges brought
against them in court. For example,

when awoman claimed she used atriple
beam scale for cooking in order “to
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weigh the proper amount of paprika and
basil,” the judge responded, “That’s just
not credible.”

Notifying tenants and landlords. The
Narcotics Eviction Program first calls the
landlord and then sends the landlord and
the landlord’ s attorney aletter informing
them of the suspected drug dealing. The
letter notes that a police search warrant
produced evidence that the premises were
being used for selling narcotics and re-
quests that the landlord commence evic-
tion proceedings. Included with each
letter are a copy of the statute, the search
warrant or court complaint, a description

of incriminating property recovered in the
search, and the police laboratory report on
any drugs that were seized.

About 2 weeks later, if the landlord or
landlord’ s attorney has not contacted the
program, a paralegal telephones to make
sure the landlord and the landlord’ s attor-
ney have received the materials and begun
eviction proceedings in court. If not, the
program sends a second letter warning
that if the landlord does not confirm by a
specific date that eviction proceedings
have begun, the district attorney’s office
will “commence eviction proceedings as
the petitioner” with both the tenant and

landlord as respondents—the targets of
the civil action. The second |etter warns
that if the court rulesin the program’s fa-
vor, the judge may fine the landlord
$5,000 and order reimbursement of the
district attorney’s costs for the case. In
most cases, the landlord agrees after the
first or second letter to initiate eviction
proceedings (see “From the Landlord’s
Perspective,” page 4).

Whereas the program expects private
landlords to use their own attorneysto
handle evictions, program staff handle all
cases involving the New Y ork City Hous-
ing Authority’ s 55,000 subsidized rental

Search Warrants
Rejected — 1,176
(22%)

N\

Note: Data are from June 1988 to August 1994.

5 Dismissed: the judge dismissed the case.

Cases
Discontinued?® — 1,748
(33%)
Referred R T
Elsewhere — 231 el
(4%) T

Cases Screened (n=5,305)

Figure 2. In over half the cases litigated, the tenant vacated the apartment before court action was necessary.

Cases
Litigated — 2,150
(41%)

2Discontinued: the program opened the case, but dropped it before it was filed in court.

¢Withdrawn: the program dropped the case after it was filed in court (e.g., for lack of sufficient evidence).
dSettled: the judge and parties agreed to a settlement of the case without authorizing an eviction, as when the judge allows the tenant of record to remain

because the drug dealers have | eft and will not be allowed to return.
¢Evicted: the judge authorized removing the tenant from the apartment, and the tenant left or the city marshal executed the eviction.
fVacated: the tenant |eft the premises before court action became necessary.

Cases Litigated (n=2,150)

Dismissed®
Withdrawn® — 41 (2%)

Settled® — 104 (5%)

Evicted® — 807 (38%)

Vacated' — 1,198
(55%)
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Uncontested
Trials — 363
(51%)

Contested

Trials — 354
(49%)

717 Trials Commenced

Note: Data are from June 1988 to August 1994.

Figure 3. At trial, half the cases are uncontested by the tenant.

No Attorney — 54
(15%)

Legal
Representation —
300 (85%)

354 Trials in Which Tenant
Appeared in Court

unitsin Manhattan. The authority has
been very pleased with the results (see
“Housing Authority Welcomes the
Program’s Assistance,” page 8). The Nar-
cotics Eviction Program also handles
cases for cooperative landlords who can-
not afford to hire alawyer or who justifi-
ably fear retaliation by drug dealers.

The landlord or district attorney’s office
also gives the tenant ample notice of the
proceedings and an opportunity to contest
them. Two separate attempts are made to
hand-serve anotice. If no oneis home the
second time, a notice is posted on the
apartment door and then mailed certified
and first class. The judge is scrupulous
about making sure this procedureis fol-
lowed and dismisses cases in which the
petitioner has not provided proper notice.

Goingto court. At theinitial court ap-
pearance, the judge discusses the case
with the tenant, landlord, and program at-
torney or paralegal (available to assist the
landlord’ s attorney when the district attor-
ney is not prosecuting the case). The
judge identifies any issues that arein dis-
pute and then adjourns the case for trial.
The judge gives the tenant the opportunity
to hire a private attorney or obtain counsel
from alegal services agency.

At trial, the landlord or the program’s as-

sistant district attorney must prove by a
preponderance of evidence that an illegal
businessis being conducted in the apart-
ment. If, asisusually the case, the tenant
of record is not the accused drug dealer,
the landlord or district attorney must also
prove that the tenant knew about the ille-
gal activity and did not try to stop it.

The Narcotics Eviction Program always
provides a police officer who has entered
the apartment to testify that incriminating
evidence was found during the search.
However, according to Galperin, “We al-
most never provide the names of under-
cover police officers or ask them to testify
in order not to compromise their safety or
their value in future criminal investiga-
tions by blowing their cover.” Similarly,
neighbors are rarely asked to testify be-
cause police witnesses and documents
usually provide sufficient evidence of an
illegal business.

More often than not, the tenant fails to ap-
pear in court, and the trial becomes an un-
contested hearing (see figure 3). Even if
the tenant does not show up, the judge
till holds a hearing and requires testi-
mony from the police witness and the
property owner. Then, if the evidenceis
sufficient, the judge signs a*“judgment of
possession,” which returns the apartment

to the control of the landlord. The land-
lord then arranges for a city marshal to
execute the eviction.

Because immediate action is needed when
drug dealers are operating in an apartment
building, State statute authorizes the
judge to conduct these cases as a sum-
mary proceeding. The judge rarely alows
postponements unless a tenant’s attorney
demonstrates ample need for delay. Less
discovery is permitted in these proceed-
ings than in criminal or other civil pro-
ceedings; the judge does not allow any
“fishing expeditions.” As aresult, most
trials take only 15 minutes to an hour.

Thetotal time from case acceptance to the
removal of adrug dealer isusually 3to 5
months. Judge Eileen Bransten says, “If
thereis afinding that drugs are being sold
from an apartment, that means that the in-
nocent tenants in the apartment building
are suffering and that drug dealing could
spread if left unchecked. So drug eviction
cases should be dealt with quickly, which
asummary proceeding contemplates, so
that the other tenants can live in a drug-
free environment. In these cases, justice
done quickly and fairly is justice done

for all.”

How the Program
Got Started

Community activity was the impetus for
starting the Narcotics Eviction Program.
In 1986, when the owner of athree-story
brownstone on Manhattan Avenue died
without awill or heirs, the city’ s public
administrator assumed responsibility for
the building. According to Judge Tom,
who heard the case, “drug dealers ended
up taking over the building, and the entire
neighborhood degenerated.” Neighbors
complained to the police, who made sev-
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eral raids and numerous arrests, but the
dealers would just return the next day, as
soon as they were released on bail, or
other dealers would take their place.

Although notified of the drug activity, the
public administrator failed to take action.
Asaresult, 26 homeowners and tenants
who lived within 200 feet of the building
hired their own attorney, subpoenaed po-
lice officersto testify, and asked Judge
Tom to use the Real Property Actions and
Proceedings Law to evict al the occu-
pants and board up the building. The
judge agreed and placed alien on the
building and ordered that proceeds of any
future sale of the property be used to re-
pay the neighbors’ costs and attorney
fees.

About the same time that this case was
being decided, the Manhattan District
Attorney’ s office came under criticism
from the community for not doing enough
to get rid of drug traffickers operating out
of apartments. Staff reported that even

with aggressive police enforcement, the
same or other drug traffickers often re-
turned to the apartment. Morgenthau
asked, “Why can’'t we evict these
people?’ With the recent neighbor-
initiated case still fresh in mind, he came
up with the idea of using the Real Prop-
erty Actions and Proceedings Law on a
systematic basis to remove drug dealers.

Two features of the Real Property Actions
and Proceedings Law were particularly
appealing. First, it permitted the district
attorney to share certain police reports
with landlordsto facilitate evictions. In
the past, when law-abiding tenants com-
plained about drug-dealing neighbors,
landlords—including the New Y ork City
Housing Authority—were usually unable
or unwilling to remove the drug dealers.
Part of the problem was that landlords had
no legal access to police reports to present
in court as evidence of illegal activity in
their properties. Since most tenants re-
fused to testify because they were afraid

Photo by Porter Gifford

Police Notes. A program assistant district attorney reviews a police officer's map of an
apartment and his notes describing evidence he observed and seized.

the drug dealers would retaliate against
them, this left the landlords with little, if
any, evidence of illegal activity to present
in court.

Second, because this previously neglected
statute authorized a summary court pro-
ceeding, there would be no time-consum-
ing hearings and few appeals. The
reguirements of due process would be
met, however, because cases would be
brought to court only after the tenant was
given written notice. In addition, the ten-
ant could come to court with an attorney,
evidence would be presented in open
court, and there would be opportunity for
cross-examination. The court later agreed
with this position.

What began as an experiment with a
single, part-time assistant prosecutor and
one paralegal has now evolved into a pro-
gram with six assistant district attorneys
who devote about one-quarter of their
time to the program. A bureau chief and a
deputy spend about half their time with
the program, and five paralegals work be-
tween half- and full-time. Thereisaso a
full-time secretary. The program’s operat-
ing budget is about $300,000 a year, most
of which comes from the district attor-
ney’ s budget. Additional funding comes
from State and Federal Government
grants.

M easuringthe
Program’sSuccess

The success of the Narcotics Eviction
Program can be measured in severa

ways. The program has been able to re-
move drug traffickersin 98 percent of the
cases it has taken to court. No successful
legal challenges have been made to the
Real Property Actions and Proceedings
Law or to the program’ s application of the

Program Focus 7
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Courtroom Scene. Judge Eileen Bransten listens to Gregory Abroe, a police officer,
testify about an illegal narcotics business he observed during the police search of a drug
dealer’ s apartment. Judge Bransten has stated, “ The Narcotics Eviction Program can
save a whole building—one bad apple can ruin the whole building, like an infestation.”

HousingAuthority Welcomesthe

Program’sAssistance

More than 20 years ago, the New York
City Housing Authority enteredintoacon-
sent decree with tenant groups that re-
quiresthe housing authority to conduct an
administrative hearing for those tenantsit
attempts to evict on the grounds of unde-
sirable behavior—even tenants who have
been convicted and imprisoned. Because
thehearingislengthy, it preventsthehous-
ing authority from complying with the
district attorney’ s request to evict tenants
in atimely manner.

Although the Narcotics Eviction Program
officially sues the housing authority in
every case involving public housing, the
program never seeks penalties or reim-
bursement fees from the authority. The
housing authority cooperateswillingly with
the program to remove drug-trafficking
tenants. In fact, when the program began,
the chairman of the housing authority said

statute. Another measure of successisthe
fact that drug dealers' businesses are be-
ing disrupted, improving the quality of
life for law-abiding tenants.

High rate of evictions. Between June
1988 and August 1994, the program was

he was delighted that the district attorney
was taking action to remove drug-dealing
tenants in his buildings. According to
Lawrence Roth, special counsel to the au-
thority, “The DA has blazed trails in this
areainusing the Real Property Actionsand
Proceedings Law on a systematic scale.
We think the DA’s done so in an exem-
plary fashion.”

Because the Narcotics Eviction Program
hasbeen so successful, the housing author-
ity is seeking a Federal court ruling on
whether theconsent decreepreventsitfrom
initiating eviction proceedings on its own
based on the Real Property Actions and
ProceedingsL aw. If thecourt rulesthat the
consent decree does not permit such ac-
tion, theauthority plansto seek amodifica-
tion of the consent decreeto permit the use
of the civil statute.

responsible for removing drug dealers
from 2,005 locations. Most casesinvolved
residential units, but many involved retail
establishments (see “Fruit Stand Sales”).
In over half of these cases, the tenant left
before court action became necessary. In

the remaining cases, the court issued evic-
tions (see figure 2). On 104 occasions, the
program allowed the tenant to remain on
condition of good behavior, typically be-
cause the prosecutor handling the case
was convinced that the tenant of record
was not involved inillegal activity, and
the drug dealer had already been perma-
nently removed.

The program has withdrawn 1 percent of
its cases after filing, usually because a
prosecutor discovered there was insuffi-
cient evidence to proceed. The court has
dismissed another 20 eviction attempts (1
percent of the program’ s cases) because
of insufficient evidence that an illegal
business was being conducted or because
the landlord (or program attorney) did not
prove to the judge’ s satisfaction that the
tenant was aware of the criminal activity.

Passing constitutional muster. No suc-
cessful legal challenges have been made
to the Real Property Actions and Proceed-
ings Law or to the Narcotics Eviction
Program’s application of the statute. Con-
stitutional law experts have identified cer-
tain eviction practices that might provide
the basis for a successful legal challenge.
Examples of these practicesinclude tar-
geting transactions that do not constitute a
business (personal use or giving drugs to
afriend) and not giving the tenant notice
and an opportunity to be heard before an
order of eviction. Such practices have
been studiously avoided by the program.

Although some might believe that moving
against atenant both criminally and civ-
illy violates the Constitution’ s prohibition
against double jeopardy, legal scholars
believe that eviction would not be double
punishment. Proponents of the program
argue that removing someone from an
apartment constitutes an administrative
remedy that serves reasonable regul atory
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Fruit Stand Sales

Employees of a deli supermarket were
selling drugs from a fruit stand on the
sidewalk just outsidethestore, keepingthe
drugshidden under somemelons. Although
thepolicehad arrested onestoreempl oyee,
the problem was not eliminated. The su-
permarket owner was usually inside the
store and claimed he knew nothing about
what was going on at his fruit stand out-
side. The community was very concerned
and wanted action.

goals of removing a public nuisance and
remedying aviolation of the tenant’s
rental agreement. Only the criminal case
resultsin actual punishment for the drug
dedler.

On August 10, 1994, aNew Y ork State
appellate court agreed with program pro-
ponents when it ruled that evicting aten-
ant under the statute was not a violation
of double jeopardy, even though the evi-
dencein the civil case was based on the
same facts that had already been used to
convict the tenant of a criminal narcotics
offense.?

Putting drug dealer s out of business.
After an eviction, the program encourages
neighbors to report any new drug traffick-
ing that occurs in the re-rented apartment.
A few dealers do try to return. According
to Detective James Gilmore, on one occa-
sion “as we were coming down the stairs
with the marshals after sealing an apart-
ment, the dealers were already coming
back in through the fire escape and the
back window, so we have to watch the
rear of the building when we do an evic-
tion.” Gary Galperin notes that on rare
occasions the program has had to force
out a second set of dealers from the same
apartment after the first group was re-
moved. However, most dealers have | eft
permanently.

Of course, these drug dealers may set up
shop in another apartment building or

The Narcotics Eviction Program arranged
a settlement in which the court issued a
warrant of eviction but stayed its execu-
tion. The owner agreed that if any more
drug dealing occurred within 10 feet of the
store perimeter, thedistrict attorney would
seek to have the stay lifted and the owner
evicted. The police have since made a
number of undercover buys, observed nu-
merous sal es occurring within the 10-feet
limit, and made several arrests. Asaresult,
the program is seeking eviction.

neighborhood and create an intolerable
situation for anew set of neighbors. Ac-
cording to Judge Tom, however, the drug
dealers “lose their business, not just their
apartment,” because they have to reestab-
lish operations in a new location where
they usually have to compete with other
well-established drug dealers protecting
their own turf. Drug usersin the new
neighborhood may also be unwilling to do
business with arelocated drug trafficker
because they are unfamiliar with the par-
ticular brand of drug the new dealer sells.

Improving the quality of
life for law-abiding tenants.

who cause further disruption, instill fear
in other tenants, and transform the entire
neighborhood into an unsightly danger
zone.

The Narcotics Eviction Program helps
people who have the fewest options for
improving their living conditions. Most of
the tenants affected by these disruptions
do not have the money to move to a drug-
free neighborhood. When the program re-
moves drug deal ers from public housing
units, these apartments become available
to some of the city’s more than 200,000
families on the 5-year waiting list to enter
subsidized housing.

Keystothe
Program’sSuccess

Without the support of the Manhattan
District Attorney, the police, and the com-
munity, the program might have been
doomed to failure. But the close collabo-
ration of these players who have used a

Perhaps the best measure of
the program’ s success comes
from tenants and neighbors
whose safety and tranquility
have been restored after a
drug trafficker operating in
their building has been forced
out.

A tenant’s quality of lifeis
often severely eroded by drug
trafficking in the building.
Drug dealers and their cus-
tomers can monopolize el-
evators, race noisily up and
down stairs, create aruckus
throughout the night, and re-
sort to violence against other
drug dealers and customers.
In addition, drug traffickers
attract addicts and thieves

Office Meeting. Gary J. Galperin, head of the Narcotics Eviction
Program [left], confers with Emil Loresto, a program paralegal, about
whether to proceed with a case in which the tenant of record denied
knowledge that drug dealing was taking place in her apartment.

Photo by Porter Gifford

Program Focus 9



PROGRAM FOCUS

Feder al ForfeitureProceedings

When alandlord refuses to try to remove
drug dealers from a given building, the
NarcoticsEviction Programrefersthecase
tothe U.S. Attorney for the Southern Dis-
trict of New Y ork. Usually, thesereferrals
involvelargeapartment buildingsinwhich
drug dealing is taking place in several
units. These uncooperative landlords may
consider the$5,000fineallowed under the
Real Property Actions and Proceedings
Law trivial, or they may be receiving pay-
offs from the drug dealers.

New York State’s civil forfeiture statute
does not permit the State to seize build-
ings. However, a Federal civil forfeiture
statute (21 U.S.C. Section 881) enablesthe
U.S. Attorney’s Asset Forfeiture Unit to
force out drug deal ers by seizing property
that is being used to commit afelony.

The Asset Forfeiture Unit selectsits cases
after thorough investigation to ensure that
thereisample evidenceto win asuit. Asa
result, a Federal magistrate who was ini-
tially concerned that the U.S. Attorney
would not have enough evidenceto justify
forfeiture of a property could report that
“Inall thecases| haveheard, the evidence
has always been overwhelming.”

TheU.S. Attorney inNew Y ork focuseson
buildingsin which several tenants are en-
gagedindrugdealing andthetraffickingis
disturbing other residents. For instance, in
oneoperation, 100 law enforcement offic-
ersparticipatedinthevirtual military take-
over of a building in which drug dealers
were using 19 of 40 apartments to sell
drugs.

Pursuing the case. When the forfeiture
unit decides to pursue a case, the U.S.
Attorney presentsacomplaint to aFederal
magistrate offering probabl e causeto sup-
port civil forfeiture under Section 881.

10 National I nstitute of Justice

The U.S. Attorney then posts the court
summons and complaint at thebuildingin
question and mails them to the landlord.

Most landlords, realizing they stand to
lose their property for good, negotiate a
settlement. In the typical settlement, the
U.S. Attorney, having already seized the
property, enters into a 5-year agreement
with the landlord, who agreesto evict the
drug-dealing tenants, correct municipal
code violations, make improvements in
lighting and security, and refurbish the
unitsasacondition of getting the property
back. The U.S. Marshal keeps the rent
money in an escrow account until the
property is returned. However, the prop-
erty owner must pay for the expenses of
the entire seizure—in one case, including
payment of an armed guard at thebuilding
for 3 months.

Occasionally, the landlord refuses to co-
operate or has abandoned the property. In
such instances, the U.S. Attorney takes
legal ownership of the building and enters
into occupancy agreements with the ten-
ants, with the U.S. Marshal in effect be-
comingthelandlord. Themarshal sellsthe
property, and the proceeds of the sale are
deposited in the Federal Asset Forfeiture
Fund along with property from other for-
feiturecasesnationwideinvolvingtheU.S.
Department of Justice. Much of this
money—%$12.6 million in 1993—is re-
turned to U.S. Attorneysaround the coun-
try and to Federal and local law enforce-
ment agenciesthat participateinforfeiture
cases.

Since 1987, the unit has completed the
seizureof 117 properties, including 8 com-
mercial establishments. Of these seized
properties, 7 were returned after settle-
ment discussions, and 6 were forfeited

after trial. The remaining 104 properties
wereeither forfeited after theownersfailed
torespond or are still in settlement discus-
sions. Asof theend of 1993, theNew Y ork
Asset Forfeiture Unit had 101 active civil
forfeiturecasesinvolving propertiesbeing
used for drug dealing.

Advantagesof Federal approach. A sig-
nificant advantage of the U.S. Attorney’s
civil approach isthe comparative easeand
speed with which the Government can rid
privateresidential apartmentsof drug deal -
ing. What used to take 1-3 years in a
criminal prosecution now usually takes
about 6 weeks. The lower burden of proof
inlarge part explainsthis speed. Although
U.S.C. Section 881 requires the commis-
sion of an illegal act, the U.S. Attorney
doesnot haveto convict anyoneof acrime
in order to obtain acivil forfeiture.

Another advantage of civil forfeiture is
that a building can be taken over regard-
less of the current status of the owner.
Even if the owner is dead, has fled, or
cannot otherwise be reached, the property
remains forfeitable because the property
itself, and not any individual, isthe defen-
dant in the suit.

According to a Federal judge who has
heard several forfeiture cases, “ Extraordi-
nary remedies are needed in cases of drug
dealing. Some people slip through the
criminal justice system, and this type of
repeat behavior is not being addressed
becauseno court looksat thetotality of the
offender’s record. Besides, the offender
can be jailed after a criminal trial and
another family member simply continues
the business.” Civil forfeiture can often
overcome these obstaclesand put astop to
therampant drugtraffickinginlargeapart-
ment buildings.
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civil remedy and a special court to handle
the evictions has ensured the program’s
success.

Support from thetop. Manhattan Dis-
trict Attorney Robert Morgenthau has al-
ways given the program his full support.
When he initiated the program, he an-
nounced it personally, and he has treated
it as aflagship program ever since. Why?
The program is “ effective in responding
to a serious community problem,” he said.
“1f we can close down the whole drug-
dealing operation, we can have a signifi-
cant impact. No other individual step we
take addresses the drug-trafficking prob-
lem as effectively in a building where
people live, and there’ s nothing more im-
portant than recapturing housing stock so
that people can live safely in their
homes.”

At every opportunity, Mr. Morgenthau
mentions the program’ s success—at city
council meetings, in public speaking en-
gagements, and during police-community
fellowship breakfasts. When the Federal
Office of National Drug Control Policy
(ONDCP) announced the availability of
drug enforcement grants, Morgenthau
chose to submit an application to expand
the Narcotics Eviction Program. ONDCP
awarded a grant for $490,000. He has pro-
vided the program with additional assis-
tant district attorneys, paralegals, and
computers.

Close collaboration with the police. It is
sometimes difficult to arrange for police
officersto testify at trials when they are
on specia assignment or task forces that
limit their availability during normal court
hours. The program, however, calsthe
precinct commander to arrange for hard-
to-reach officersto testify. The program
can also request officers from community
policing units to visit apartments after

successful evictions to determine whether
drug activity has resumed.

The program is careful not to jeopardize
criminal prosecution of drug dealers tar-
geted for removal. Because criminal de-
fendants have the right to obtain certain
testimony given in acivil eviction case
and possibly useit in their defense, the
program occasionally postpones its civil
case until the criminal case is completed.
The program may also delay or even drop
the civil case if atenant who appearsto be
permitting drug dealing in his or her
apartment turns out to be a confidential
informant in a criminal prosecution or is
cooperating with the police in connection
with an investigation (for example, of
drug dealing on the next block).

Support from the community. Robert
Morgenthau has said that “community in-
teraction has been and will continue to be
an integral part of the Narcotics Eviction
Program.” For example, Manhattan has
12 community boards that meet monthly
to vote on land use, sanitation, schooling,
and criminal matters. Someone from the
district attorney’s Community Affairs
Unit attends every board meeting and is
able to provide an update on program ac-
tivities with the community. Board mem-
bers, in turn, bring information about
drug-trafficking operations to the atten-
tion of the district attorney’ s representa-
tive.

Program prosecutors and paralegals attend
tenant association and community meet-
ings in which they describe the program
and explain how residents can work with
the program and police to try to rid apart-
ments or storefronts of drug operations.
According to atenant association presi-
dent, “The word has gotten out that we
don’'t have to testify if we report the drug
deders.”

Using a civil remedy. As First Assistant
District Attorney Barbara Jones putsiit,
“Using the Real Property Actions and
Proceedings Law was away to learn that
there are other methods of getting at
criminals. There are civil remedies, and
we have to be prepared to try them.”

In addition, the civil approach offers both
atempting carrot and a powerful stick for
the landlord. The carrot: Eviction enables
landlords to raise the rent of a new tenant
(rent control and rent stabilization proce-
duresin New Y ork City make it very dif-
ficult to increase the rents of existing
tenants). The stick: The civil court can
fine landlords $5,000 for refusing to act,
and landlords can be referred to the U.S.
Attorney for aforfeiture proceeding if
they do not make a good faith effort to
force out drug dealers (see “Federal For-
feiture Proceedings’).

Using a special court. To expedite evic-
tions, New Y ork City appointed one pre-
siding judge to a specia part of the
Manhattan civil court to handle cases
brought under the Narcotics Eviction Pro-
gram. As aresult, cases are scheduled for
trial within 2—4 weeks after the first court
appearance. According to Gary Galperin,
“This special court is especially sensitive
to the welfare of law-abiding neighbors as
well as the rights of tenants whose evic-
tion we're seeking.”

Because of the disruption dealers create
for law-abiding tenants, the clerk’s office
gives priority to scheduling Narcotics
Eviction Program cases for initial court
dates. The clerk’s office also gives prior-
ity among the hundreds of casesit pro-
cesses each week to issuing program
eviction warrants.

High praise from the community. Per-
haps the best endorsement of the Narcot-
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ics Eviction Program comes from the
community members whose safety and
tranquility have been restored after adrug
trafficker’ s departure. Irving Hirsch, the
program’ s first head, likesto tell about
the time when two police officers were
leaving an apartment building right after
they had evicted a drug-dealing family.
The officers, he said, were pleasantly sur-
prised when several other tenants opened
their apartment doors to applaud and give
them the thumbs-up sign.

According to the president of one tenant
organization, tenants are very verbal
about how delighted they are, “ Our ten-
ants said that whereas once they were
afraid to have a picnic on the playground
in their housing complex, now they feel
safer and are finally able to have one. We

2 City of New York v. Wright, 162 Misc.2d
572 (App. Term, 1st Dept. 1994).

About T his Study

This Program Focus was written by Peter
Finn, research associate at Abt Associ-
ates Inc. More information on the issues
of civil remedies as an approach to en-
forcement is available in the | ssues and
Practices report Using Civil Remedies for
Criminal Behavior: Rationale, Case
Sudies, and Constitutional Issues, NCJ
151757, which can be obtained from the
National Criminal Justice Reference Ser-
vice, (Call 800-851-3420 or e-mail
askncjrs@ncjrs.aspensys.com) For fur-

COVER: Community Meeting. District
Attorney Robert M. Morgenthau (at the
podium) attends a community meeting to
hear about criminal justice issues, includ-
ing drug dealing, and to offer assistance
in addressing them. (Photo by Porter
Gifford)
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